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Dear Mr Weatherill, 

 

Thank you for your letter of 7th September 2020.  

 

The Officers have not addressed my fundamental question regarding the validity of this 

Application. It is not a new Application but instead a belated representation following my 

CA10/36 Application of 2017. Mr Benn was duly informed in writing about the procedure 

and invited to respond at the appropriate time in accordance with the Commons Registration 

(England) Regulations 2014. A letter to that effect from you to Mr Benn dated 31st January 

2018 was duly delivered. The time period for representations was clearly stated. Apparently 

Mr Benn did not read the letter until long after the time period had expired. He states that he 

was unaware of the entire process until June 2019.   

 

This is regrettable but a new CA10 Application should not be used as a belated response to an 

earlier CA10 Application. Mr Benn’s failure to follow proper procedure is not a valid reason 

why the County Council and I should have to spend time and resources covering the same 

ground again. Otherwise the way is open for an endless process of Applications and 

representations. I had understood that the 2018 decision was final. 

 

There are further reasons, although they should not be needed, why the Committee would be 

well advised not to reopen the case. The legal framework has been well described by the 

Officers but they oversimplify the possible outcomes by selecting only one of the ways in 

which the case might be viewed by a judge using the same legal framework. The root of the 

problem is that the 1987 conveyances failed to recognise the significance of the decision by 

the Commons Commissioner in 1982. This resulted in a muddle for which there is no simple 

legal remedy. There are two main interpretations that are particularly relevant to this case: the 

one now put forward by the Officers and the one adopted by the Committee (presumably on 

the advice of the Officers) in 2018. My legal adviser sets out these interpretations as follows- 

If one views this as an exercise in apportionment of the units attached to the land 

comprised within Brownrigg Farm, the first conveyance could be said to have 

apportioned all or virtually all of the units to the parcel of land transferred by that 

conveyance.  In terms of paragraph 18(4) of Schedule 4 to the 2014 Regulations, it 
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would be said that the apportionment was effected by the first conveyance (the 

relevant instrument in writing) and that the “basis” for the claim that the right of 

common had been apportioned otherwise than rateably was that the owner of the 

Farm had agreed to transfer, and had transferred, that portion of the right with the 

parcel of land so conveyed.   

But another way of analysing it is that it is wrong to look at the first conveyance in 

isolation.  The “basis” of apportionment can only be seen from reading the two 

conveyances together:  one portion of the right attached to the land comprised 

within Brownrigg Farm was to go with the parcel of land transferred by the first 

conveyance, the other portion was to go with the parcel of land transferred by the 

second conveyance.  The total was overstated because of a failure to reflect the 

1982 decision to reduce the overall number of livestock on the commons, but that 

does not affect the correct proportionate split between the two parcels of land.  If 

one takes that proportionate split and applies it to the correct total, it produces an 

appropriate result as regards the right of common attached to each of the two 

parcels of land.   

We may be debating this for many years to come if we allow the parties to set aside proper 

procedure as Mr Benn has done. The Committee’s decision in 2018 divided the disputed 

rights proportionately between the parties reflecting the intention of the vendor in 1987, the 

Commons Commissioner’s decision in 1982 and the 2014 Regulations (Paragraph 18 Section 

4). The advice of the Officers may provide grounds for further debate but it does not carry 

sufficient weight to overturn a decision already made. Taking the questionable validity of the 

Application into account, the Committee should simply uphold its previous decision, dismiss 

the Application and ensure that proper procedure is followed in future.  

 

Yours sincerely, 

 

 

 

Anthony Vaux 




